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(2015), Justice William
Bedsworth aptly noted that “there
is what has become koown as "'God-
win's Law' [which] [blroadly speak-
ing, |states] that the first side in an
argument to compare the other side
to Hitler or the Nazis loses.” This ar-
ticle is an exception that proves God-
win's Law,

Nazi Germanys "Enabling Act’
... aliowed [Hitler] to enact laws,
including ones that violated the Wei
mar Constitution, without approval
of either parliament or Reich Pres-
ident von Hindenburg" (Holoequst
Encyclopedia, U.5. Holocaust Memmo-
rial Museum, (https://encyclopedia,
ushmm.org/conteal /en/article/
the-enabling-act) This efiectively
silenced the Reichstag (Germany's
partiament),

“Donald Trump has demanded
that . . . the Senate allow him to ap-
point officials to his sew administra-
tion without confirmation hearings
on Capitol Hill . . . In a demonsira-
tion of his political muscle, the 1S
president-elect urged support for
‘recess appointments,’ which aflow
the president to make appointments
while the Sepate i3 temporarily
paused.” Trump's plan is to have the
Senate sitiply not convene before he
makes his appointments, The Guard-
jgn, MNow. 11, 2024, hteps://www.
theguardian.com/us-news/2024,/
nov/11/trump-senate-adminisira.
tinp-hearings,

Mote: While in recent days the
president-elect has been publicly qui-
et about his demand that the Senate
not convene, he has vot withdrawn
that demand; and while pre-inaugu-
ral nominees have been visiting with
Sepators, Senate  Majority-Lead-
er-Elect John Thune said on Nov, 15,
2024, “1 think that all options are an
ihe table, inchuding recess appoint-
memts.” Newseeek, Nov. 15, 2024,
https://www.newsweek.com/don-
ald-trump-cabinel-recess-appoint-
puentsHolinthune-1986307. Besides,
Donald Trump has years to silence
the Congress. As shown above and
below the President-Elect has al-
ready moved in that direction. Thus,
it is in order to examine law designed
to prevent the “Reichstaging” of Con-
gress.

The President * . , . shall nomi-
pate, and by and with the Advice and
Consent of the Senate, shall appoint
Ambassadors, other public Minis-
ters and Consuls, Judges of the sy-
preme Court, and all other Officers
of the United States.” ULS, Constitu-
tion, Art. T, § 2, CL 2. Just as Cali-
fornia law has a strong rule agains!
“surplusage,” ie., [ilf possible, sig-
nificance should be given to every
word, phrase, sentence and pari of
an et in pursuance of the legislative

Trump’s recess appointments and

purpose” Mover v. Workmen's Comp,
Appeals Board | 10 Cal3d 222, 230
(1973) [Internal quotation marks and
citation omitted], the constitution is
governed with the same rigid com-
mon sense, "It cannot be presumed
that any clause in the constitution
is intended to be without effect; and
therefore such a construction is in-
adinissible, unless the words require
it" Marbury v. Madison, 5 U.S. 137,
174 (1803),

“There's a word in Art, 10, § 2, CL
2 Gal hasol gained recent mass
glisntion, but which commands
respect and meaning under Chief
Jusice Marshall's Marbwry admo-
nitin. That word is "by.” Appoint:
ments are not anly made “with” the
“Advice and Copsent of the Senate,”
but are also made “by" that “Advice
and Consent.” In the context of the
Appointments Clause, the word “by"
means, "As & means of conveyance,
via" Funk & Wagnalls Standard Dic-
tonary (1968) p. 182 “by” definition
# 11, So, the appointment of LLS, offi-
cers, judges, ete, is not accomplished
via the President alone; rather such
apmintments are jointly accom-
Pitshed “by” both the President and
the Senate, That accomplishment
?‘Ei‘uen.s after the President solely
M inates” individuals for such po-
f’lf; ns; and upon the Senate solely
AL j{sing] and Consentling]” Both
S04 duties must happen; thus, the
#isintment is a joint venture,

There is no doubt that the Sen-
ate’s "Advice and Conseat™ role can
restrain the President. “[R]estrain-

money impounding versus

ing [the President] is precisely what
must have been intended [by the
Sepate’s Advice and Consent role].”
The Federalist No. 77 (Alexander
Hamilton), Afterall, the framers
knew that affording the President
had “the entire power of appoini-
ment would enable [the President]
much more effectually to establish
dangerous empire over [the Senate],
lhan a mere power of nomination
subject to [the Senate's} control.” d

For the Senate to allow all or most
of President-Flect Trymp's nominees
to become “recess appointment”
would clearly be against the words
and intent of the constitulion, sccord:
ing to a reading of the words in he
appointments clause, logic, and Ales
ander Hamiiton. The Senate's failure
to convene, 2% demanded by the pres.
ident-elect, would be at least a teny
porary suicide of part of our nationz]
legislature, a vital part thereof, In
that sense, bowing to such an odiots
demand would partindly reflect Naxi
Germany's Enabling Act, It would he
the bepinning of turning the Senate
into the toothless Reichstag,

“Dopald Trump is entering his
second term with vows fo cut a vast
array of government services . . . .
Rather than relving on his party’s
control of Congress to trim the bud-
el Trump and his advisers intend (o
test an obscure legal theory holding
that presidents have sweeping power
toy withheld funding from programs
they dislike. . , , Trump and his advis-
ers are asserling thal a president can
unilaterally ignore Congress' spend-

ing decisions and ‘impound’ funds
if he opposes them,” In a campaign
video, the president-elect said, “We
can simply choke off the money”
Redden, Molly, ProPublica, Nov, 26,
2024,

The president-clect  apparently
hesn'l read and/or doesnt care-
about U.S. Constitution Art 1, §9, CL

-TAL L8 Art. T B8 CL1E Art

§8,Cls. 1-3,5,and 6, 12, 13, 15, 16; or
simple logic.

“Our Constitution gives Congress
control over the public fisc, but
it specifies that its control must be
exercised in a specific manner. The
Appropriations  Clatise  commands
that “[njo Money shall be drawn
from the Treasury, but in Conse-
nuepce of Appropriations made by
Law." Fin. Prol. Bureau v, Cmiy. Fin.
Servs. Ass'n of Ame., Lid, 607 U5, 416,
420 (May 16, 2024), citing U.S. Con-
stitution Art. | § 8, CL 7; Opinion by
Thomas, [., jeined by Roberts, C. 1.,
and Sotomayor, Kagan, Kavanaugh,
Barrett, and Jackson:

The Appropriations Clause man-
dates two things, in order for the
government 1o spend money. Those
two things are, [1] “a faw that autho-
rizes the disbursement of specified
funds [2] for identified prrposes.” Fin,
Prit. Bureau, supra at 418-419, [Ital-
ics added.]. “All legislative Powers
herein pranted shall be vested in ]
Congress” 115, Conslitution, Art.
I, § 8 Because Congress and only
Congress can make a law, Congress
is the only branch which can direct
thal meney be spent; and Congress
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is regwired to direct that such money
be spent “for identified purposes.”

Once Congress has made a law
directing that money shall be spent
“for identified purposes,” the Presi-
dent comes info play. The Presideat,
“shall take Care that fsuch] Law(] be
faithfully executed” U.S. Constito-
tion Art. 11, § 2. Since the appropri-
ations law must be for “an identified
purpose,” far from having e right
o impound funds, the Cosstitution
commands the President 10 “take
Care that the [subject AFPropria:
tions] Law(] be faithfully cecuted.”
Le, the President must = the
appropriated money, and nilist do so
“faithfully,” on the project() and in
the manner specified by the subject
Congressional legislation.

More evidence of Congress’ sole
control of what Justice Thomas refer-
enced as the Nation's “fisc” is at U.S.
Constitution, § £, Cl. 18, Congress
has the power and right “{tlo make
all Laws which shall be necessary
and proper for carrying into Execu-
tion the |§ 81 Powers, and all other
Powers vested by this Constitution in
the Government of the Unifed States,
or in any Department of Officer
thereof.” Much of Federal pitfWer €m-
anates from § & but, even il & power
emanates from another sot™*¢ {i-ff-
§ 2 of the Fiftecnth Amenr €00, i
is Congress which has the ight and
power to appropriate mon’Y to en-
force that power, with (1) # _flﬂ'-'«', and
(2) an identified purpose. /. Prof.
Hurean, supra al 438,

Further evidence that |l s only
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Congress thet controls the Nation’s
fiscisat Art. 1, § 8, Cls. (1) Congress
has the power (o tas; (2) Congress
has the power to borrow money;
() Congress has the power to coin
money; (6) Congress has the power
to punish counterfeiting; (12), (13),
(15), & (16} Congress has the power
b0 raise and support the army, main-
tain the Navy, and provide for the
Militia.

With this strong constitutional
armor, it is no wonder that the Su-
preme Court has concluded that only
Congress has the power of the purse,
as it did - in 2024 - with an 8-1 vote
for an opinion authored by - Justice
Thomas.

The President ot only has no pow-
er over the Nation's fisc, other thay
to faithfully carry our Congress'
appropriations, for good measure,
the President is statutorily bacned
from impounding funds without
Congress’ approval. In July of 1974,
Congress passed the Congressional
Budget and Impoundment Contro
Act of 1974, AKA the Impoundment
Control Act (1C%). 93 CIS Legis, Hist.
PL. 344. The ICA is codified at 2
1.5.C. §§ 681-688.

While the machinations of the ICA
are somewhal detailed, thal law al
lows the President to tell Congress
that he or she wants to impound
funds asuthorized by Congress for
specific purpose(s); and the ICA
provides what Congress must do lo

halt that impounding. In essence, the
ICA describes how the President can
suggest that appropriated funds be
impounded. and hew Congress must
actto say “no” to that suggestion, See
211.5.C. §683, and 211.5.C. § 68,

It is Congress that has full Con-
gtitutional control over spending.
Any atternpt by the president-clect
to “choke off the money,” ProFubli-
oo, Nov. 26, 2024, would not only
be illegal, it would attack numerous
Constitutional provisions, and that
attack would have no Constitution-
al support. As citizens and as law-
yers, we must be forever vigilant in
protecting Comgress; and, in ol al-
lowing Congress fo be sidelined by
Donald Trump, as the Reichstag was
silenced by Adolf Hitler,
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