





boards, since OMG built and would probably
cake their billboards with them and the city
had banned new billboards. Ultimately, the
Buailey court awarded Bailey the profits that
OMOG obtained as a result of its trespass onto
Bailey’s land. The court held thac the plain
language of the 1992 amendment made it
applicable to any sort of wrongful occupation
of land “to eliminate financial incentives for
trespass by eradicating the benefit associated
with [any] wrongful use of another’s land.”
Bailey, 155 Cal. App. 4th at 786.

The legislative history of the 1992 amend-
menc is instructive in understanding the
“financial incentive [that was then available
to] trespassfers].” /d. The amendment resufted
from a resolution of the State Bar’s Conference
of Delegates. Id. at 785. Persons had been
“dumpling] their waste on unoccupied land
of little value (e.g., desert land) in order to
avoid expensive toxic waste disposal fees. If
the owner of the property sought redress, the
polluter faced relatively low potential damage
awards because the [rental value of the] land
was essentially worthless.” Starrh, 153 Cal.
App. 4th at 603.

Since the “benefits obtained” by OMG—
the advertising revenue—were greater than
the rental value of the roadside strip of land,
Bailey was awarded the benefits obtained as a
result of OMG’s trespass onto the land. The
only question remaining was whether those
benefits included the gross amount paid
to OMG or only OMG’s net profic. Bailey
argued that he was entitled to all of the gross
revenue generated by OMG’s advertising sales
since all such revenue were benefits obrained
by OMG as a result of the wrongful occupa-
tion. While the court did not close the door
to a gross revenue analysis in the right case,
it gave very little hint as to what facts would
constitute such a case, and certainly the facts
in Bailey did not. However, the court found
chac ic is the wrongful occupier’s burden to
produce evidence of expenditures that will
lower the gross revenue to the net profit.
Wichour such evidence, gross revenue is the
appropriate award. /d. at 787-88.

With respect to Defendant Lamar, the
company to which OMG fraudulencly sold
the billboards and the “right” to continue
to lease from Bailey, subdivision (b)) of
section 3334 exempts from its general rule
wrongful occupélion chat “is the result of a
mistake of fact,” and says thac damages for
such mistaken occupation is only the “reason-
able rental value” of the land. But, the court
in Buailey held that a section 3334 “mistake of
fact” is “unintentional or inadvertent,” (id. at
787) and “significandly . . che [purpose of
the] 1992 amendment[,} . .. t© eliminate the
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financial incentive for dumping toxic mate-
rial on property owned by another {would
be frustrated if a section 3334 mistake of
fact could be] “a mistaken belief regarding
ownership of the real property [or a mistake
that] “the trespasser(] [had] permission to use
that property.” Thus, such is not the law. /4.
at 794. Therefore, Lamar’s misunderstand-
ing regarding the ownership of the property
or whether it really had permission to use the
property was irrelevant.

If Superior Motels were to be heard today,
the trial court’s award of Mr. Wencke’s asso-
ciates’ profits would have been sustained. In

face, if th.e defendants couldn’r produce and
prove their expenditures, not only would the
plaintiffs have been awarded the profits, they
would have been awarded all of che monies
received by the defendants, because such
Wf)uld be the “benefics obtained . . . by reason
of [the defendants’] wrongful occupation.”
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