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By Daniel Lee Jacobson

W
hat’s a cause of ac-
tion? Although this 
question is simple, its 
answer can have pro-
found implications.

Dispositive motions are often at 
least partially defi ned by “cause 
of action” or restricted to the dis-
position of one or more “causes of 
action.” For example, Code of Civil 
Procedure Section 437c(f)(1) says 
that, “[a] party may move for sum-
mary adjudication as to one or more 
causes of action;” Section 430.10(e) 
states that a demurrer is available 
to prove that a complaint “does not 
state facts suffi cient to constitute 
a cause of action;” and Section 
438(c)(2)(A) states that a motion 
for judgment on the pleadings may 
lie “as to any cause of action.”

In fact, when a dispositive mo-
tion’s attack is on a cause of action, 
the law will often require that that 
attack be successful as to the entire 
cause of action. Code of Civil Proce-
dure Section 437c(f)(1) is explicit. 
“A motion for summary adjudica-
tion [that attacks a cause of action] 
shall be granted only if it completely 
disposes of a cause of action.”

For a myriad of other reasons, 
ranging from the potential award 
of attorney fees (see generally Civil 
Code Section 1717, Code of Civil 
Procedure Section 1033.5(a)(10) 
and interpretive cases) to what in a 
complaint is dismissable (see Code 
of Civil Procedure Section 581(c) 
and (d)) the defi nition of “cause of 
action” can be paramount.

“The manner in which a plaintiff 
elects to organize his or her claims 
within the body of the complaint 
is irrelevant [to the determination 
of what causes of action have been 
asserted.]” Hindin v. Rust, 118 
Cal.App.4th 1247 (2004). So a plain-
tiff may have more than one cause 
of action within what his complaint 
labels a single cause of action, or a 
plaintiff may have only one cause of 
action laid out in what the complaint 
labels multiple causes of action. The 
labeling within a complaint does not 
create the defi nition of a cause of 
action, the law does that.

One practical effect of letting the 
law defi ne “cause of action” rather 
than leaving it to the labels in in a 

complaint is that sense can be made 
out of a poorly pleaded complaint. 
For example if a defendant wants to 
demurrer only to a cause of action 
for negligence, but the complaint 
purports to contain only a single 
cause of action that contains the 
factual elements of both negligence 
and breach of contract, the defen-
dant is not precluded from assert-
ing her demurrer. The demurrer for 
negligence lies, notwithstanding 
the intermingling of negligence 
and breach of contract allegations 
in what is labeled a single cause of 
action.

California defi nes a cause of 
action as instructed by professor 
John N. Pomeroy. Pomeroy postu-
lated, “The primary right and duty 
and the delict or wrong combined 
constitute the cause of action in the 
legal sense of the term.”

Just last year the Court of Ap-
peal made Pomeroy’s defi nition 
plainer. “A cause of action consists 
of (1) a primary right possessed by 
the plaintiff and a corresponding 
primary duty imposed upon the 
defendant, and (2) a delict or wrong 
committed by the defendant which 
constitutes a breach of such pri-
mary right and duty.” Niles Freeman 
Equipment v. Joseph, 161 Cal. App. 
4th 765 (2008).

Put even more simply, a cause of 
action consists of a primary right 
and corresponding primary duty, 
and breach thereof.

A 1996 decision explained the na-
ture of Pomeroy’s “primary right” 
this way: “The cause of action is 
based on the injury to the plaintiff, 
not on the legal theory or theories 
advanced to characterize it. Thus, if 
a plaintiff states several purported 
causes of action which allege an in-
vasion of the same primary right he 
has actually stated only one cause 
of action. On the other hand, if a 
plaintiff alleges that the defendant’s 
single wrongful act invaded two 
different primary rights, he has 
stated two causes of action, and this 
is so even though the two invasions 
are pleaded in a single count of the 
complaint.” Skrbina v. Fleming Cos., 
45 Cal.App.4th 1353 (1996)

In Skrbina, what was labeled 
the “fi rst cause of action” actually 
pleaded several causes of action. 
The defendant fi led a demurrer that 
purported to challenge the entirety 
of the fi rst count, but in fact only ad-
dressed one cause of action. Thus, 
the demurrer was not to the entire 
fi rst count, but to only that one 
cause of action.

I
n practice, it often is impor-
tant to know when there has 
been an attempt to plead a 
cause of action. After all, if 
a defendant demurrers to a 

cause of action that is not labeled as 
a cause of action, the defendant will 
have to educate the court not only 
about what a cause of action is, but 
also about how to tell when a plain-
tiff has attempted to plead a cause 
of action. Skrbina fl ushes out when 
there has been such an attempt.

Distilling Skrbina on this point 
leads to this simple conclusion: 
There has been an attempt to 
plead a cause of action when the 
invasion of a primary right has been 
pleaded.

In Crowley v. Katleman, 8 Cal.4th 
666 (1994), the Supreme Court 
expounded on the defi nition of 
Pomeroy’s primary right and 
explained the difference between 
that primary right and any result-
ing remedies. “[Pomeroy’s primary 
right is] indivisible: the violation of 
a single primary right gives rise to 
but one cause of action. … [T]he pri-
mary right is simply the plaintiff’s 
right to be free of the particular 
injury suffered. It must therefore be 

distinguished from the legal theory 
on which liability for that injury is 
premised: Even where there are 
multiple legal theories upon which 
recovery might be predicated, one 
injury gives rise to only one claim 
for relief. The primary right must 
also be distinguished from the 
remedy sought: The violation of one 
primary right constitutes a single 
cause of action, though it may 
entitle the injured party to many 
forms of relief, and the relief is not 
to be confounded with the cause of 
action, one not being determinative 
of the other.” [Internal citations and 
quotation marks omitted.]

Pomeroy’s own writings sup-
port the distinction between the 
primary right and the remedies re-
sulting from a violation of that right. 
Anthony J. Bellia Jr. pointed out in 
a 2004 Iowa Law Review article: “In 
[Pomeroy’s] words, ‘the relief is no 
part of the cause of action.’ ‘The re-
medial right,’ [Pomeroy] explained, 
‘is the consequence, the secondary 
right which springs into being from 

the breach of the plaintiff’s primary 
right by the defendant’s wrong, 
while the remedy is the consumma-
tion or satisfaction of this remedial 
right.’” If one lawsuit alleging the 
violation of a primary right is pend-
ing, and then another lawsuit alleg-
ing a violation of the same right, 
albeit under a different legal theory, 
is fi led, the second suit should be 
abated. Wulfjen v. Dolton, 24 Cal.2d 
891 (1944). Also, under the doctrine 
of res judicata, if a lawsuit alleging 
a particular primary right is fi led 
after a previous suit alleging the 
same primary right has been adju-
dicated, then the second suit should 
be dismissed, even if that second 
suit alleges the primary right un-
der a different theory. Johnson v. 
American Airlines, 157 Cal.App.3d 
427 (1984).

The monikers assigned to a 
cause of action do not necessarily 
defi ne that cause of action. In Card 
Construction Company v. Ledbetter, 
16 Cal.App.3d 472 (1971), the com-
plaint purported to contain three 

separate causes of action labeled 
three different things. The court 
held, “The three causes of action 
only attempt to state a cause of 
action for recovery under implied 
indemnity on different theories.”

California’s defi nition of cause of 
action transcends law and equity. 
A single primary right can only be 
asserted in one lawsuit, even if legal 
remedies are sought in one lawsuit 
and equitable remedies are sought 
in another. Both brands of remedies 
must be sought in one lawsuit under 
the premise of the one primary right 
from which both sets of remedies 
spring. Mycogen Corp. v. Monsanto, 
28 Cal.4th 888 (2002).

Understanding the meaning of 
“cause of action” is vital to under-
standing what can be asserted in a 
complaint and what can be attacked 
in a complaint.

Daniel Lee Jacobson is an Orange 
County attorney and a professor at 
Pacifi c West College of Law.

Action Satisfaction

Understanding the 
meaning of ‘cause 
of action’ is vital 
to understanding 

what can be 
asserted in a 

complaint and 
what can be 
attacked in a 
complaint.

Insight

Firm Management - Entertainment Law - Intellectual Property - Environment & Energy - Labor & Employment 

Leaders in their fields 
analyze the latest trends. 
Every day.

To submit an article for the Insight column, 
e-mail sara_libby@dailyjournal.com



Reprinted and/or posted with the permission of Daily Journal Corp. (2010). 


	Action Satisfaction
	a


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails true
  /EmbedAllFonts true
  /EmbedOpenType true
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /BerkeleyStd-Black
    /BerkeleyStd-BlackItalic
    /BerkeleyStd-Bold
    /BerkeleyStd-BoldItalic
    /BerkeleyStd-Book
    /BerkeleyStd-BookItalic
    /BerkeleyStd-Italic
    /BerkeleyStd-Medium
    /CenturyOldStyleStd-Bold
    /CenturyOldStyleStd-Italic
    /CenturyOldStyleStd-Regular
    /ITCFranklinGothicStd-Book
    /ITCFranklinGothicStd-BookIt
    /ITCFranklinGothicStd-Demi
    /ITCFranklinGothicStd-DemiIt
    /ITCFranklinGothicStd-Hvy
    /ITCFranklinGothicStd-HvyIt
    /ITCFranklinGothicStd-Med
    /ITCFranklinGothicStd-MedIt
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 400
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 400
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 600
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [792.000 936.000]
>> setpagedevice


